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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC21-00287 
CASE NAME:  STEERS VS. SAFEWAY 
HEARING ON MOTION FOR ORDER SUBSTITUTING ELAINE RAMSAY AS SUCCESSOR IN INTEREST OF 
DECEASED PLAINTIFF & FOR LEAVE TO FILE 2nd Amended COMPLAINT 
*TENTATIVE RULING:* 
 
Plaintiff’s motion to substitute Elaine Ramsay as successor in interest is granted. Plaintiff is 
granted leave to file second amended complaint.  

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC21-00819 
CASE NAME:  BARKER VS. WILLSON 
HEARING  MOTION TO STRIKE THE CROSS-COMPLAINT (ANTI-SLAPP MOTION) 
FILED BY THE BARKERS 
*TENTATIVE RULING:* 
 
 Cross-Complainants Michelle and Stuart Barker’s Motion to Strike the First Cause of 
Action in the Cross-Complaint, pursuant to Code of Civil Procedure § 425.16, is granted.  
Request for attorney’s fees is granted in the amount of $8,768.00. 
 
Motion 
 Pursuant to Code of Civil Procedure § 425.16, Cross-Defendants Michelle Barker 
and Stuart Barker bring this special motion to strike the First Cause of Action for Breach of 
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Contract in the Willsons’ Cross-Complaint on the ground the basis of the breach of contract 
claim arose from the Barkers’ protected petitioning activities of making complaints to 
public officials.    
  
 Analysis on the Merits of the Anti-SLAPP 
 The Legislature enacted the anti-SLAPP statute in response to the “disturbing 
increase in lawsuits brought primarily to chill the valid exercise of the constitutional rights of 
freedom of speech and petition for the redress of grievances.”  CCP §425.16(a).  “The statute 
seeks ‘to encourage participation in matters of public significance and prevent meritless 
litigation designed to chill the exercise of First Amendment rights. [Citation.] The Legislature 
has declared that the statute must be ‘construed broadly’ to that end.’ [Citation.]”   (Gaynor v. 
Bulen (2018) 19 Cal.App.5th 864, 876.)  
 
 “Section 425.16 posits instead a two-step process for determining whether an action is 
a SLAPP. First, the court decides whether the defendant has made a threshold showing that 
the challenged cause of action is one arising from protected activity. (§ 425.16, subd. (b)(1).) 
"A defendant meets this burden by demonstrating that the act underlying the plaintiff's cause 
fits one of the categories spelled out in section 425.16, subdivision (e)" [Citation.]” If the court 
finds that such a showing has been made, it must then determine whether the plaintiff has 
demonstrated a probability of prevailing on the claim. [Citation.]” (Navellier v. Sletten (2002) 
29 Cal.4th 82, 88.)   “Only a cause of action that satisfies both prongs of the anti-SLAPP 
statute—i.e., that arises from protected speech or petitioning and lacks even minimal merit—
is a SLAPP, subject to being stricken under the statute.”  (Navellier v. Sletten (2002) 29 
Cal.4th 82, 89.) 
 

A. The Willsons’ Breach of Contract Claim Arises from the Barkers’ Protected Activity   
 “The anti-SLAPP statute's definitional focus is not the form of the plaintiff's cause of 
action but, rather, the defendant's activity that gives rise to his or her asserted liability—and 
whether that activity constitutes protected speech or petitioning.” (Navellier v. Sletten (2002) 
29 Cal.4th 82, 92-93.)  “Under the first step of the anti-SLAPP analysis, the moving party 
must show (1) the complaint alleges protected speech or conduct, and (2) the “relief is sought 
based on allegations arising from” the protected activity.” (Gaynor v. Bulen (2018) 19 
Cal.App.5th 864, 877.) 
 
 CCP §425.16(e)’s four categories of protected activity are:   

(1) any written or oral statement or writing made before a legislative, executive, 
or judicial proceeding, or any other official proceeding authorized by law,  
(2) any written or oral statement or writing made in connection with an issue 
under consideration or review by a legislative, executive, or judicial body, or 
any other official proceeding authorized by law,  
(3) any written or oral statement or writing made in a place open to the public 
or a public forum in connection with an issue of public interest, or  
(4) any other conduct in furtherance of the exercise of the constitutional right of 
petition or the constitutional right of free speech in connection with a public 
issue or an issue of public interest. 

 
 “The right to petition means more than simply the right to communicate directly with 
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the government. It necessarily includes those activities reasonably and normally attendant to 
effective petitioning.” (In re IBP Confidential Business Documents Litigation (8th Cir. 1985) 
755 F.2d 1300, 1310.) “Recognized petitioning activities thus include not only the conduct of 
litigation but also acts and communications reasonably incident to litigation, including 
prelitigation settlement negotiations.” (Bonni v. St. Joseph Health System (2021) 11 Cal.5th 
995, 1025.) “A breach of contract claim can arise from protected activity if the action 
allegedly breaching the contract is itself protected.” (Ibid.) 
 
    Here, the challenged breach of contract claims arises from the allegations that “[t]he 
Barkers breached the Two Agreements… by making a series of complaints, objections, 
chargers, and allegations to private parties and public entities, including but not to limited to 
police, sheriff, Contra Costa County officers, and other officials, rejecting the terms of the Two 
Agreements.”   
 
   Cross-Defendants argue the breach of contract clam is based on statements made 
by the Barkers in petitioning Contra Costa County public offices to prevent encroachment of 
the Barkers’ easement rights.  Cross-Defendants argues the activities falls under the 
category, “any written or oral statement or writing made in connection with an issue under 
consideration or review by a legislative, executive, or judicial body, or any other official 
proceeding authorized by law.”  CCP § 425.16(e)(2).  ‘[T]he constitutional right to petition … 
includes the basic act of filing litigation or otherwise seeking administrative action.’ [Citation.]” 
(Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1115.) Therefore, the 
breach of contract claim should be stricken. 
 
 In the Opposition, the Willsons concede the allegations in Paragraph 14 should be 
stricken, however, the Willsons maintain the cause of action for breach of contract is also 
based on non-protected activities.  The Willsons argue the claim is also based on the Barkers’ 
repudiation of the Two Agreements that has hurt the Willsons’ real property value.  The 
dispute over the nature and scope of the Parties’ easements will have to be disclosed to 
potential purchasers or refinancing institutions, thus placing a cloud on the property degrading 
its value.  Cross-Complainants argue this portion of the breach of contract claim is not based 
on the Barkers’ petitioning activities and should not be stricken. 
 
 “Analysis of an anti-SLAPP motion is not confined to evaluating whether an entire 
cause of action, as pleaded by the plaintiff, arises from protected activity or has 
merit. Instead, courts should analyze each claim for relief—each act or set of acts supplying a 
basis for relief, of which there may be several in a single pleaded cause of action—to 
determine whether the acts are protected and, if so, whether the claim they give rise to has 
the requisite degree of merit to survive the motion.”  (Bonni v. St. Joseph Health 
System (2021) 11 Cal.5th 995, 1010.)  “When relief is sought based on allegations of both 
protected and unprotected activity, the unprotected activity is disregarded at this stage.”  
(Baral v. Schnitt (2016) 1 Cal.5th 376, 396.)  “If a cause of action contains multiple claims and 
a moving party fails to identify how the speech or conduct underlying some of those claims is 
protected activity, it will not carry its first-step burden as to those claims.”  (Bonni v. St. 
Joseph Health System (2021) 11 Cal.5th 995, 1011.) 
 
 Here, Cross-Complainants have pointed to allegations of repudiation by the Barkers in 
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the Paragraph 16 of the Cross-Complaint, which they claim are unrelated to the Barkers’ 
protected activities. In the Reply, the Barkers reiterate that the special motion to strike is 
aimed at the entire cause of action for breach of contract.  Although Paragraph 16 alludes to 
“repudiation,” the Barkers argue the conduct that supports the alleged repudiation is the exact 
same challenged conduct at issue in the motion. That is, the Barkers’ conduct of filing 
complaints with the various County divisions and seeking protection from the Sheriff’s office.  
The conduct the Willsons concede constitutes protected activities.  
 
 The Court finds that in reading the Cross-Complaint, the Willsons allege no conduct 
by the Barkers to support the claim of repudiation other than the Barkers’ petitioning activities.  
The Willsons point to no conduct by the Barkers, which may be considered non-protected 
activity, which demonstrates the Bakers repudiating the Two Agreements.  Cross-Defendants 
have met their burden as to the first prong of the analysis.  The breach of contract claim in its 
entirety arises from the Barkers’ protected activity. 
 
 

B. Cross-Defendants Have Shown a Probability of Prevailing 
 
  If the court determines that relief sought in the cause of action is based on allegations 
arising from activity protected by the statute, the analysis moves to the second step.  The 
burden shifts to the opposing party to demonstrate a probability of prevailing on the merits.  
“[The Court’s] inquiry is limited to whether the plaintiff has stated a legally sufficient claim and 
made a prima facie factual showing sufficient to sustain a favorable judgment.  ‘[C]laims with 
the requisite minimal merit may proceed.’ [Citation.][Citation]” (Urick v. Urick (2017) 15 
Cal.App.5th 1182, 1191-1192.)  
 
 “[I]n order to establish the requisite probability of prevailing (§ 425.16, subd. (b)(1)), 
the plaintiff need only have 'stated and substantiated a legally sufficient claim.'”  (Navellier v. 
Sletten (2002) 29 Cal.4th 82, 88.) “To show a probability of prevailing for purposes of section 
425.16, a plaintiff must ‘make a prima facie showing of facts which would, if proved at trial, 
support a judgment in plaintiff's favor.’”  (ComputerXpress, Inc. v. Jackson (2001) 93 
Cal.App.4th 993, 1010, internal quotation marks omitted.)   
 
 The plaintiff “cannot simply rely on the allegations in the complaint… but must provide 
the court with sufficient evidence to permit the court to determine whether ‘there is a 
probability that the plaintiff will prevail on the claim.’  [Citation.]”  (ComputerXpress, Inc. v. 
Jackson (2001) 93 Cal.App.4th 993, 1010, internal quotation marks omitted.)  “In deciding the 
question of potential merit, the trial court considers the pleadings and evidentiary submissions 
of both the plaintiff and the defendant (§ 425.16, subd. (b)(2)); though the court does 
not weigh the credibility or comparative probative strength of competing evidence, it should 
grant the motion if, as a matter of law, the defendant's evidence supporting the motion 
defeats the plaintiff's attempt to establish evidentiary support for the claim. [Citation.]” (Vargas 
v. City of Salinas (2009) 46 Cal.4th 1, 20.) 
 
 Cross-Defendants argue the breach of contract claim fails because Cross-
Complainants cannot establish a breach of the either the Easement Modification Agreement 
or the Easement Termination Agreement.  Cross-Defendants argue that neither of the 
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Agreements impose any obligations on the Barkers.  The Cross-Complaint points to 
no terms or provisions the Barkers allegedly breached or any obligations the Barkers 
have not satisfied.   
 
   As to breach of the covenant of good faith and fair dealing, Cross-Defendants argue 
that claim fails as well. “‘The covenant thus cannot ‘be endowed with an existence 
independent of its contractual underpinnings.’ [Citation.] It cannot impose substantive duties 
or limits on the contracting parties beyond those incorporated in the specific terms of their 
agreement.’ [Citation,]” (Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1369.)  
The two Agreements do not impose any substantive duty on the Barkers.   
 
 Additionally, Cross-Defendants argues the breach of contract cause of action fails 
because it is barred by the litigation privilege.  “The litigation privilege is codified in Civil Code 
section 47: ‘[a] privileged publication or broadcast is one made [¶] … [¶] [i]n any … judicial 
proceeding ….’”  (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057.)  “‘The usual formulation 
is that the privilege applies to any communication (1) made in judicial or quasi-judicial 
proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects 
of the litigation; and (4) that have some connection or logical relation to the action. [Citations.]’ 
[Citation.]” (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1057.)  “‘[J]udicial or quasi-judicial” 
proceedings are defined broadly to include ‘all kinds of truth-seeking proceedings,’ including 
administrative, legislative and other official proceedings.” (People ex rel. Gallegos v. Pacific 
Lumber Co. (2008) 158 Cal.App.4th 950, 958.) 
 
 As to the second prong, the Willsons do not oppose striking the sentence in 
Paragraph 14 relating to protected activity.  However, the Willsons argue they have alleged 
non-protected activity, which they have no burden to demonstrate a likelihood of prevailing.  
 
 Cross-Complainants have not met their burden of demonstrating a likelihood of 
prevailing on the challenged claim. They submitted no evidence in support of this prong of the 
analysis. Here, the two Agreements did not clearly prohibit the challenged conduct of the 
Barkers--making statements to Code Enforcements Division of the Contra Costs County 
Dept. of Conservation & Development and to the Real Estate Fraud Unit.  Cross-
complainants have not presented evidence supporting any breach of the Two Agreements. 
Cross-Complainants have not presented evidence that they would likely prevail on the breach 
of contract cause of action.   
   
Request for Leave to Amend 
 The Willsons request leave to amend their Cross-Complaint to bolster the breach of 
contract claim with allegations of non-protected conduct and to allege an additional claim for 
abandonment.  They attach a proposed Second Amended Cross-Complaint. 
 
 The Barkers argue the request for leave to amend is improper and should be 
denied.  The Willson argues that granting leave to amend is “tantamount to denying the 

motion to strike.”  
 
 The Court agrees.  Section 425.16 is silent on amendment, but “[a]lowing a SLAPP 
plaintiff leave to amend the complaint once the court finds the prima facie showing has been 
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met would completely undermine the statute by providing the pleader a ready escape 
from section 425.16's quick dismissal remedy. Instead of having to show a probability of 
success on the merits, the SLAPP plaintiff would be able to go back to the drawing board with 
a second opportunity to disguise the vexatious nature of the suit through more artful 
pleading.”  (Simmons v. Allstate Ins. Co. (2001) 92 Cal.App.4th 1068, 1073.)  
 
 The Court declines the request for leave to amend.  However, this does not precluded 
Cross-Complainants from bringing a noticed motion for leave to amend pursuant to CCP 
§ 473. 
  
Attorneys’ Fees Award to Prevailing Party 
 Cross-Complainants argue this motion is an example of the disfavored practice of 
bringing an anti-SLAPP motion principally for the purpose of generating attorney’s fees.  
Cross-Complainants claim they reached out to the Barkers offering to capitulate on the 
motion and to strike the offending language.  The Willsons even offered to pay the attorney’s 
fees, but the Barkers rejected the offer.   After the Court’s tentative ruling, the Willsons again 
offered to strike the language that the Barkers seek to strike and offered to pay the Barkers 
their fees and costs, and to take this motion off calendar. 
 
 Cross-Defendants argue the Willsons attempt to mislead the Court.  According to the 
Barkers, the Willson did not merely agree to stipulate to the motion and pay the Barkers’ 
attorney’s fees.  The “concession” was conditioned on the Barkers stipulating to the filing of a 
Second Amended Cross-Complaint. 
 
 The Barkers argue they are entitled to recover their attorney’s fees as prevailing party 
on the anti-SLAPP motion.  The Barkers also argue they are entitled to their reasonable fees 
for having to bring a motion to strike the First Amended Cross-Complaint, as it was an 
eleventh hour attempt to plead around the pending anti-SLAPP motion and the Willsons had 
ample opportunity to voluntarily withdraw the FACC. 
 
 An award of attorney fees to a prevailing defendant on an anti-SLAPP motion is 
mandatory. (Marshall v. Webster (2020) 54 Cal.App.5th 275, 285.) “Under subdivision (c) of 
section 425.16, ‘a prevailing defendant on a special motion to strike shall be entitled to 
recover his or her attorney's fees and costs.’ This section authorizes the court to make an 
award of reasonable attorney fees to a prevailing defendant, which will adequately 
compensate the defendant for the expense of responding to a baseless lawsuit.”  (Dove 
Audio, Inc. v. Rosenfeld, Meyer & Susman (1996) 47 Cal.App.4th 777, 785.) 
 
 In the Opposition, the Willsons requested that Barkers submit an amount they are 
seeking in attorney’s fees.  In the Reply, the Barkers responding by asking for a fee award of 
$12,120.00 plus $368 in court costs, for a total of $12,488.  This amount includes attorneys’ 
fees for the motion to strike the First Amended Cross-Complaint. 
 
 Although the Barkers argue the motion to strike the FACC was necessary because the 
Willsons attempted to avoid a ruling on the Barkers’ anti-SLAPP, the Barkers cite no authority 
for granting attorneys’ fees under for the CCP § 425.16(c) for fees incurred in a separate 
motion.  To that end, the Court declines to award the total fee request. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  07/11/2022 

 

 

7 

 

 
  The amount of an attorney fee award under the anti-SLAPP statute is computed by 
the trial court in accordance with the “lodestar” method. (Ketchum, supra, 24 Cal.4th at pp. 
1135–1136.) Under that method, the court “tabulates the attorney fee touchstone, or lodestar, 
by multiplying the number of hours reasonably expended by the reasonable hourly rate 
prevailing in the community for similar work.” (Christian Research Institute v. Alnor (2008) 165 
Cal.App.4th 1315, 1321.)    
 
 According to the declaration of Seth W. Wiener, counsel for the Barkers, the total 
amount of time spent on preparing the ant-SLAPP motion was 23.5 hours at a reasonable 
rate of $300 per hour, which amounts to $7,050. The Barkers also incurred $60 in court filing 
fee and $158 in courier cost.  Counsel anticipates 2 hours for hearing at $600.  The Courts 
this amount reasonable and allows 5 hours for preparation of the Reply at an hourly rate of 
$300.  The total amount of attorneys’ fee awarded is $8,768.00. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC21-01297 
CASE NAME:  ALHAMBRA VALLEY VS. YAROSLAV BOSTON 
HEARING ON MOTION FOR TRIAL SETTING PREFERENCE 
*TENTATIVE RULING:* 
 
Plaintiff’s motion for trial setting preference is granted. The parties shall appear at the hearing 
to set a trial date. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC21-02687 
CASE NAME:  RODRIGUEZ VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO CALVIN PRIETO'S 1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
 The general demurrer to the Third Cause of Action for retaliation is sustained with 
leave to amend.  (Code Civ. Proc., § 430.10, subd. (e).)  Plaintiffs shall file any amended 
complaint on or before August 10, 2022.  The full ruling on this demurrer is set forth as part of 
the ruling on defendant City of Antioch’s companion demurrer, which is directed to the causes 
of action asserted by plaintiff Andrea Rodriguez. 

 
 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  07/11/2022 

 

 

8 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-02687 
CASE NAME:  RODRIGUEZ VS. CITY OF ANTIOCH 
HEARING ON MOTION TO STRIKE 
*TENTATIVE RULING:* 
 
 Defendant City of Antioch (“City”) moves to strike plaintiffs’ claim for punitive 
damages.  Plaintiffs do not oppose the motion. 
 
 The Court strikes the claim for punitive damages as against defendant City.  
(See Gov. Code, § 818.)  This ruling shall not prejudice plaintiff Calvin Prieto’s right to claim 
punitive damages as against defendant Tamisha Torres-Walker. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-02687 
CASE NAME:  RODRIGUEZ VS. CITY OF ANTIOCH 
HEARING ON DEMURRER TO ANDREA RODRIGUEZ'S 1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
 Defendant City of Antioch (“City”) demurs to plaintiffs’ First Amended Complaint 

(“FAC”).  Plaintiffs oppose the demurrer.  The Court rules as follows. 

 Defendant City’s special demurrers are overruled.  (Code Civ. Proc., § 430.10, subd. 

(f).)  Defendant City’s general demurrers are overruled as to the First, Second, and Fourth 

Causes of action.  (Code Civ. Proc., § 430.10, subd. (e).)  The general demurrers are 

sustained with leave to amend as to the Third Cause of Action.  Plaintiffs shall file any 

amended complaint on or before August 10, 2022. 

 The basis for this ruling is as follows. 

 A. Preliminary Matters. 

Requests For Judicial Notice 

 Defendant City’s unopposed requests for judicial notice are granted. 

Defendant’s Request For A Stay 

 Defendant City requests a stay of this action pending the outcome of the workers’ 

compensation proceedings initiated by plaintiffs.  This request is denied without prejudice, 

because it was made for the first time in the reply papers. 

Defendant may file a separate noticed motion seeking a stay if defendant so chooses.  

The Court’s preliminary assessment is that the requested stay would not be warranted. 

Service on Defendant Torres-Walker 

 If this tentative ruling is contested, plaintiffs’ counsel should be prepared to advise the 
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Court why defendant Tamisha Torres-Walker has not yet been served with process.  If this 

tentative ruling is not contested, plaintiffs’ counsel should be prepared to address the issue of 

service at the next Case Management Conference. 

 B. The Special Demurrers. 

 Defendant City’s special demurrers are overruled.  (Code Civ. Proc., § 430.10, subd. 

(f).  See Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 616.)  Defendant 

improperly bases its special demurrers on the same grounds asserted in support of its 

general demurrers, and fails to identify in what specific respect plaintiffs’ complaint might be 

deemed “uncertain.”  (See Fenton v. Groveland Community Services Dist. (1982) 135 

Cal.App.3d 797, 809, disapproved on other grounds in Katzberg v. Regents of the University 

of California (2002) 29 Cal.4th 300, 328, fn. 30.) 

 C. The General Demurrer To 

The Entire First Amended Complaint. 

C-1. The Adequacy Of Plaintiffs’ FEHA Complaints. 

 Defendant City demurs to the entire First Amended Complaint on the ground that 

plaintiffs did not exhaust their administrative remedies under the Fair Employment and 

Housing Act (“FEHA”).  Specifically, defendant argues that plaintiffs did not submit adequate 

FEHA complaints to the Department of Fair Employment and Housing.  (Defendant’s 

Requests For Judicial Notice, Exh. “A”.)  The Court finds that this argument lacks merit as to 

both plaintiffs: the FEHA complaints are adequate.  (See, Baker v. Children's Hosp. Medical 

Ctr. (1989) 209 Cal.App.3d 1057, 1063 [allegations in a FEHA complaint “serve no purpose 

other than to get an investigation in motion”].) 

The Court’s ruling on this point is supported by the California regulations governing 

FEHA complaints.  Section 10003 provides in pertinent part as follows: 

The department shall liberally construe all complaints [emphasis added] 

to effectuate the purpose of the laws the department enforces to safeguard the 

civil right of all persons to seek, obtain and hold employment without 

discrimination.  … 

(Cal. Code Regs., tit. 2, § 10003.)  Nothing in the regulations requires employees to plead a 

FEHA complaint with the same specificity required in a Superior Court complaint.  And any 

such requirement would be unrealistic, given that employees often represent themselves 

without counsel at this stage of the litigation process. 

The decisions that defendant cites on this point are distinguishable.  The Wills 

decision dealt with a situation where a plaintiff filed a FEHA complaint based on the denial of 

family or medical leave, but then sought to pursue unrelated FEHA causes of action in 

Superior Court: 

Wills's DFEH complaint marked the box for discrimination based on “denial of 
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family/medical leave” only.  Her complaint did not mention disability 

discrimination, retaliation, harassment, or failure to accommodate a disability.  

Instead, the complaint alleged the OC Court discriminated against Wills by 

refusing to reinstate her following her medical leave of absence.  Although filed 

after the OC Court terminated Wills, her DFEH complaint did not mention her 

termination. 

[ … ] 

Unlike her DFEH complaint, Wills's judicial complaint did not allege denial of 

family or medical leave.  Instead, the judicial complaint alleged six causes of 

action for FEHA violations based on disability discrimination and harassment. 

(Wills v. Superior Court (2011) 195 Cal.App.4th 143, 153-154.)  The unpublished federal 

District Court decision that defendant cites dealt with a FEHA complaint far more conclusory 

than those that plaintiffs submitted: 

I ALLEGE THAT I EXPERIENCED: 
 
Discrimination, Harassment, Retaliation 
 
ON OR BEFORE: Dec. 23, 2011 
 
BECAUSE OF MY ACTUAL OR PERCEIVED: Age — 40 and over, 
Engagement in Protected Activity, Family Care or Medical Leave, Medical 
Condition — including Cancer 
 
AS A RESULT I WAS: Denied a good faith interactive process, Denied a work 
environment free of discrimination and/or retaliation, Denied employment, 
Denied family care or medical leave, Denied reasonable accommodation, 
Denied reinstatement, Terminated 
 

(Foster v. Bank of Am., N.A. (E.D.Cal. Aug. 13, 2014, No. 1:13-CV-1188-LJO-BAM) 2014 

U.S.Dist.LEXIS 113278, at *10.) 

  C-2. Workers’ Compensation Exclusivity. 

 Defendant City argues that plaintiffs, by filing workers’ compensation claims, have 

waived their right to pursue FEHA causes of action.  This argument lacks merit.  (Claxton v. 

Waters (2004) 34 Cal.4th 367, 373 [discrimination claims “may be the subject of both workers' 

compensation proceedings and civil actions”].) 

 D. The First Cause Of Action 

  (FEHA – Gender Discrimination). 

 The First Cause of Action is for gender discrimination under FEHA.  This cause of 

action is brought by plaintiff Rodriguez against defendant City.  Defendant’s demurrer to this 
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cause of action is overruled. 

 The applicable rule of law is as follows: 

To establish a prima facie case of discrimination under FEHA, a plaintiff must 

show they were a member of a protected class; they were qualified for the 

position or were performing competently in the position they held; they suffered 

an adverse employment action, such as termination, demotion, or denial of an 

available job; and some other circumstance suggested discriminatory motive.  

[Citation omitted.] 

(Khoiny v. Dignity Health (2022) 76 Cal.App.5th 390, 397.)  An adverse employment action 

need not rise to the level of termination or demotion; any action that has “a substantial and 

material adverse effect on the terms and conditions of the plaintiff's employment” will suffice.  

(Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, 1455.)  Further, a series of 

actions that are not independently sufficient may collectively constitute an adverse 

employment action.  (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1056 [“[e]nforcing 

a requirement that each act separately constitute an adverse employment action would 

subvert the purpose and intent of the statute”].) 

 Having conducted its own independent review of the First Amended Complaint, 

the Court is persuaded by plaintiffs’ argument that plaintiff Rodriguez has adequately alleged 

a prima facie case of gender discrimination.  (Opposition filed on 6-27-22, Part I, pp. 6-7.)  

Defendant’s contrary argument, that plaintiff’s exceptionally well drafted and detailed 

allegations are somehow insufficient for purposes of a demurrer, lacks merit.  The courts 

recognize that employment cases present unique “difficulties of proof,” because they usually 

depend on inferences of subjective intent and circumstantial evidence.  (Mamou v. Trendwest 

Resorts, Inc. (2008) 165 Cal.App.4th 686, 713 [dealing with analogous elements of retaliation 

cause of action].)  Plaintiff has alleged more than enough to justify proceeding to the 

discovery stage. 

 E. The Second Cause Of Action 

  (FEHA – Gender Harassment). 

 The Second Cause of Action is for gender harassment under FEHA.  This cause of 

action is brought by plaintiff Rodriguez against defendant City.  Defendant’s demurrer to this 

cause of action is overruled. 

Harassment exists when the workplace is permeated with conduct sufficiently severe 

or pervasive to create an abusive working environment.  (Nazir v. United Airlines, Inc. (2009) 

178 Cal.App.4th 243, 263.)  Harassment, in whatever form it may take, "communicates an 

offensive message to the harassed employee."  (Roby v. McKesson Corp. (2009) 47 Cal.4th 

686, 706.) 

Having conducted its own independent review of the First Amended Complaint, 

the Court is persuaded by plaintiffs’ argument that plaintiff Rodriguez has adequately alleged 

a cause of action for harassment.  (Opposition filed on 6-27-22, Part II, pp. 7-9.)  The Court 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  07/11/2022 

 

 

12 

 

notes that many of the same allegations that support plaintiff’s discrimination cause of action 

also support plaintiff’s harassment cause of action.  (See Roby, supra, 47 Cal.4th at 707 

[“[a]lthough discrimination and harassment are separate wrongs, they are sometimes closely 

interrelated, and even overlapping, particularly with regard to proof”].)  The Court further 

notes that, at one point during the underlying events, plaintiff was ordered not to 

communicate with her superior, Sergeant Chang, due to the “ ’hostile work environment’ 

between them …”  (FAC, ¶ 52.) 

 F. The Third Cause Of Action 

  (FEHA Retaliation). 

 The Third Cause of Action is for retaliation under FEHA.  This cause of action is 

brought by both plaintiffs against defendant City. 

Defendant’s demurrer to this cause of action is sustained with leave to amend.  

The Court finds that plaintiffs’ complaint is not sufficiently clear as to the following matters: 

(1) when each plaintiff complained about gender based discrimination or harassment 

specifically, as opposed to complaining about unfair conduct more generally; (2) which acts 

by defendant plaintiffs contend constituted retaliation, and; (3) how soon after each complaint 

of discrimination or harassment an act of alleged retaliation took place. 

In any amended complaint, each plaintiff shall set forth a separate cause of action for 

retaliation.  The allegations specific to retaliation shall be set forth within the body of each 

cause of action, and not in the general allegations at the beginning of the complaint.  This will 

aid the Court in assessing the merits of each retaliation cause of action in the context of a 

future demurrer or motion for judgment on the pleadings. 

 G. The Fourth Cause Of Action 
  (FEHA – Failure To Prevent Discrimination). 

 The Fourth Cause of Action is for the failure to prevent discrimination under FEHA.  

This cause of action is brought by plaintiff Rodriguez against defendant City.  Defendant’s 

demurrer is overruled on the grounds set forth in the Court’s ruling on the First Cause of 

Action above. 

 H. Privilege. 

 Defendant City argues that performing internal investigations is privileged conduct, 
and so does not support plaintiffs’ causes of action.  The Court finds that this argument is 
moot.  The First, Second, and Fourth Causes of Action would still be sufficient without 
plaintiffs’ allegations concerning internal investigations, and the Court has sustained 
defendant’s demurrer to the Third Cause of Action on other grounds.  The Court notes that a 
defendant may not demur to only part of a cause of action.  (Kong v. City of Hawaiian 
Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047; PH II, Inc. v. Superior 
Court (1995) 33 Cal.App.4th 1680, 1682.) 

 Nevertheless, plaintiffs should take defendant City’s privilege argument into serious 
consideration when drafting any amended complaint.  If plaintiffs omit allegations concerning 
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the internal investigations, or if they clarify that such allegations are for background purposes 
only and that the internal investigations are not themselves actionable, such amendments 
may avoid unnecessary law and motion proceedings in the future. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC22-00449 
CASE NAME:  HOMEPORT INSURANCE VS. MOCKEL 
HEARING ON DEMURRER TO DEFENDANTS ANSWER 
*TENTATIVE RULING:* 
 
Before the Court is Plaintiff Homeport Insurance’s (1) Demurrer to Defendant’s Answer, and 

(2) Motion to Strike Portions of Defendant’s Answer to Complaint. For the reasons set forth 

below, Plaintiff’s demurrer is granted, and Defendant is granted leave to file an amended 

answer. Plaintiff’s Motion to Strike is denied as moot.  

Procedural Background 

Plaintiff filed its Complaint for Unjust Enrichment on March 9, 2022. On May 24, 2022, 

Defendant filed his Answer, which included a general denial and 25 separate affirmative 

defenses. That same day, Plaintiff’s counsel conducted a telephonic meet and confer to 

discuss the issues related to Plaintiff’s demurrer and motion to strike concerning Defendant’s 

asserted affirmative defenses. Namely, that Plaintiff would move based on Defendant’s failure 

to allege facts to support 23 of the asserted affirmative defenses. The parties were unable to 

resolve these issues during that teleconference.  

Plaintiff’s counsel notes that he stated that he would consider the arguments raised during the 

meet and confer and get back to defense counsel. Plaintiff’s counsel remarks that 

“[u]nfortunately [he] neglected to do so” prior to realizing that the demurrer and motion to 

strike were filed. Said motions were filed about 2 weeks after the meet and confer, on June 8, 

2022.  

Analysis 

Plaintiff properly meet and conferred with Defendant to discuss the basis of its demurrer and 

motion to strike. Although the parties could not resolve their issues during that meet and 

confer, Defendant notes he was going to consider the arguments raised and get back to 

Plaintiff. Just after two-weeks passed, and not receiving any follow-up from Defendant, 

Plaintiff filed its demurrer and motion to strike. Defendant’s opposition essentially states the 

he was going to agree to amend, but failed to notify Plaintiff in time. Thus, Defendant 

requests the opportunity to file an amended answer.  

It would have been better for Plaintiff to reach out again just prior to filings its motion to see if 

Defendant had a definitive answer regarding the issues raised in the meet and confer. In 

addition, Defendant should have gotten back to Plaintiff in a timelier manner, given the lack of 

complexity of the issues raised by Plaintiff. Such would have saved both the parties and the 
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Court time, effort, and resources in addressing what is essentially an unopposed motion.  

Plaintiff’s demurrer is granted. Defendant is granted leave to file an amended answer, and 
shall do so by July 25, 2022. Plaintiff’s motion to strike is denied as moot, without prejudice 
to filing a like motion as to the amended answer if deemed necessary. 

 
 

     

8. 9:00 AM CASE NUMBER:  MSC22-00449 
CASE NAME:  HOMEPORT INSURANCE VS. MOCKEL 
HEARING ON MOTION TO STRIKE PORTIONS OF DEFENDANTS ANSWER 
*TENTATIVE RULING:* 
 
See Line 7 above. 

 
 

  


